images, stories and ceremonies may drain or dilute traditional cultural resources. 8 These two perspectives, while not mutually exclusive, have led to controversy within the Native American community. For instance, individuals and tribes differ on whether the marketing of dream catchers is a legitimate business or a craven prostitution of culture. 9 The ubiquity of Kokopelli, the Pueblo symbol of fertility and gaiety now seen on T-shirts, wind chimes and refrigerator magnets,'" can be seen as a triumph of cultural tolerance and exchange, or as a disastrous profanation of a sacred symbol. The domestication and sale of the Kokopelli image "makes our stories and religion cute and naive," says Gloria Emerson (Navajo), executive director of the Center for Research and Cultural Exchange at the Institute of American Indian Arts in Santa Fe.l"
The problem of expropriation of tribal meaning is global in scope, and impacts all indigenous cultures.' 2 New Age "shamans" around the world construct their belief systems from images of American Indians. 3 Various human rights organizations worldwide have recognized this problem of cultural imperialism and recommended steps to combat it.' 4 The Lakota, Nakota and Dakota Nations (popularly known collectively as the Sioux) have gone so far as to declare war against spiritual poachers.'" This article describes and assesses the responses to the proliferation of "culture vultures," focusing on attempts to preserve the integrity of non-material cultural resources -ceremonies, oral traditions, folklore -as well as their material expressions in art and literature. I conclude that while present laws provide sufficient protection for material objects intended for sale by the "realist" group mentioned above, it fails to protect the interest of the "traditional" group in preventing the erosion of tribal values due to the marketing of "meaning." Because of their communal authorship and cumulative development, ceremonies, songs and stories in oral traditions cannot be protected by current intellectual property laws. While new federal intellectual property law tailored to Native American oral traditions could fill this gap, the dangers of such a law outweigh its possible benefits. Heavy-handed federal legislation might well destroy -or at least devalue -the very resources it seeks to preserve. Instead, tribes must protect intangible cultural property by inventorying and asserting control over it through tribal laws, policies and treaties.
Part II details the theoretical basis of this analysis, discussing the process of commodification of cultural heritage and the damage such a process can wreak. Part III looks at laws currently protecting native cultural resources, including intellectual property laws and the Indian Arts and Crafts Act (IACA), 16 concluding that these laws are inadequate to the task. Part IV considers various potential sources of additional protection, based on communal rights acknowledged in federal Indian laws. Rather than being the property of an individual entitled to the exclusive profit from the work, the song or story would be considered communal property of the tribe, which would control rights to use and alienation. Part V, however, concludes that such a federal Indian intellectual property rights regime, by encouraging the conceptualization of cultural resources as commodities, would augment rather than stem the draining of meaning from those resources.
II. To Market or Not to Market?: Conflicting Uses of Cultural Resources

A. What Are Cultural Resources?
This article defines cultural resources broadly to include all resources for the creation and evolution of a group's distinctive cultural identity: language, songs, creation stories and other oral traditions both sacred and secular, as well as the material objects created in ceremonial or artistic activities. Although these resources are often referred to as cultural property, 7 because of the dangers of propertization (to be discussed in section V) the term cultural resources will be used.
Traditional definitions of cultural property limit the term to material objects expressing the culture of a certain defined group of people. 18 The major statutes protecting Native American cultural resources adopt this exclusively materialistic orientation. The Archaeological Resources Protection Act (ARPA) 19 protects material remains of human life and activities that are at least 100 years old. 2 " The Native American Graves Protection and Repatriation Act (NAGPRA) 2 ' prohibits sale or purchase of Native American human remains or cultural items acquired without proper authority, and requires repatriation of such items to the culturally affiliated tribe. 22 In addition to human remains, NAGPRA sets forth a list of protected items: funerary objects (those associated with a death rite or ceremony), sacred objects (those used in traditional or present-day ceremonies), and cultural patrimony ("an object having ongoing historical, traditional, or cultural importance central to the Native American [Vol. 28
https://digitalcommons.law.ou.edu/ailr/vol28/iss1/8 group or culture"). 2 3 ARPA and NAGPRA, with their retrospective focus on preserving sacred materials from the past, extend no protection to non-material cultural resources such as stories or ceremonies. 24 A similar approach is taken by those who distinguish cultural propertyhistorical, archaeological, and ethnographical objects -from intellectual property -inventions or products designed to be marketed for sale. 5 Beyond its problematic attempt to sever intellect from culture (and perhaps to elevate intellect over culture), 26 this distinction suffers from a more concrete problem: in the context of Native cultures, it can be difficult to distinguish between the tWO. 27 Moreover, relegation of intangible cultural property to the protection of Western intellectual property law may be ineffective, since that law was designed to help individual authors profit, not to help collective cultures survive and develop. 28 
B. The Importance of Intangible Cultural Property: Stories in Native American Cultures
The power and importance of oral traditions in Native American cultures cannot be overstated. The creative power of the spoken word is a central theme both in creation stories from tribal oral traditions and in contemporary written Native American literatures. 29 In the Navajo tradition, gods sang and prayed this world into existence during a sweathouse ritual. 3°2 3. Id. § 3001(3). 24. Such non-material resources may find some protection in traditional intellectual property laws -patent, trademark, and copyright -as well as in specially tailored legislation such as IACA. See infra Part lI.E (assessing the adequacy of such laws to protect Native cultural property). 26. The Romantic notion of the author as individual genius breaking free from culture and tradition to introduce, in Wordsworth's famous phrase, "a new element into the intellectual universe" continues to be a dominant cultural belief, despite persistent scholarly attempts to demonstrate such a paradigm is a limited historical construct rather than a "natural" account of creativity. The earth will be, from the very beginning I have thought it. The mountains will be, from the very beginning I have thought it. (and so on) The earth will be, from ancient times I speak it. The mountains will be, from ancient times I speak it. (and so on) 3 ' Similarly, in Leslie Silko's acclaimed novel Ceremony, the contemporary narrative is woven together with descriptions of the traditional Laguna Pueblo creator, Thought-Woman, calling things into existence as she names them, and bringing events to pass as she tells their story. 32 Scott Momaday captured the essential insight:
that in a certain sense we are all made of words, that our most essential being consists in language. It is the element in which we think and dream and act, in which we live our daily lives. There is no way in which we can exist apart from the morality of a verbal dimension. 33 Although this insight may be especially crucial in oral cultures, students of Christianity will no doubt recall the opening of the Apostle John's creation narrative: "In the beginning was the Word." ' The primacy and centrality of language, and in particular the spoken word, seems to be a cross-cultural insight.
Compounding this importance is the fact that so much of traditional tribal knowledge and linguistic art is contained within oral traditions rather than written works. 5 (1968) . In Momaday's Pulitzer Prize-winning novel, the Reverend John Big Bluff Tossamah concedes that John (the Apostle) made a good start in his gospel, but being a white man went on to say too much, as whites always do. White culture's endless proliferation of language, notably in advertising and political speechifying, has diluted the power of language, in oral performance, to bring the hearer into the direct presence of the speaker's mind and spirit. 36 Esoteric knowledge, in turn, is more than an assemblage of discrete segments of information; collectively it comprises a group's distinct cultural identity. Stories, songs, and ceremonies are at least as important as material artifacts in nurturing and maintaining this sense of self. A people is without identity until it has imagined itself one and has given that imagined identity form through the art of storytelling. 37 Like their material counterparts, intangible cultural resources have been subjected to expropriation by outsiders both for commercial and scientific purposes. Commercial exploitation of tribal traditions by "plastic shamans" has been widely documented and condemned. 3 " These spiritual pot hunters, as they might be called, not only debase cultural traditions by prostituting them, but may also misrepresent those traditions to the consuming public. 39 Less appreciated, perhaps, is the damage that may be caused by even the most well-meaning efforts of scientific collectors of culture. Beginning in the late nineteenth century, scientific treasure hunters began extensive operations in "salvage anthropology."
Operating under the assumption that the laws of social 43 it seems undeniable that the wholesale "collection" of culture was premised on the notion of making available for public education and appreciation much material that was never meant to be made public." To the extent that this scientific-educational project succeeded, it spurred public interest in ethnic art both in the United States and abroad, fueling in turn an art market that encouraged widespread looting of cultural property. 5 Thus craven commercial exploitation and scientific "salvage" both contributed to the same dynamic of cultural dispossession. In each case, cultural resources, whether tangible or intangible, were torn from their living roots and became commodities.
C. Commodification of Cultural Resources: The Dream Catcher Syndrome
It may not be immediately apparent why commodification of cultural resources, in itself, presents a problem for Native cultures. Unauthorized appropriation of stories or artworks, whether for scientific or commercial 41 . See generally BRIAN DIPPIE, THE VANISHING AMERICAN: WHITE ATITUDES AND U.S. INDIAN POLICY (1982) . A typical expression of this attitude, and the "salvage" anthropology it spawned, is the following from 1884:
European culture is engulfing and destroying the native peoples left in the world. Their customs and habits, legends and memories, weapons and artifacts are rapidly disappearing ....
-Mankind must therefore make every effort to collect, as the most valuable knowledge of the ancient past, all the objects pertaining to the development of culture .... By rights the ethnological museums are the ones that should send collectors out to answer this call and salvage what can still be saved. purposes, clearly exploits those cultures and must be condemned.' But this could be seen simply as a problem of who controls the commodity rather than commodification itself. Correcting the "market" in cultural resources by restoring control of the "goods" to their "producers" would, in this view, solve the problem. 47 Native "owners" would then have the right to exclude others from the resources, or alienate those resources if the price (or other consideration) rose high enough, thereby maximizing their value." This socalled "law and economics" approach would emphasize enforcement of traditional intellectual property law as well as specially tailored legislation like NAGPRA and IACA. 49 In the context of goods produced for sale, this approach works well. However, it assumes the commensurability of all values on the sameultimately mathematical and monetary -scale. 50 In order to be compared for purposes of exchange, all values must be reduced to cash sums. 5 48. See id. In Posner's influential exposition of the "law and economics" paradigm, optimal market functioning depends on three conditions: universality, exclusivity and transferability.
[I]f every valuable (meaning scarce as well as desired) resource were owned by someone (the criterion of universality), ownership connoted the unqualified power to exclude everybody else from using the resource (exclusivity) as well as to use it oneself, and if ownership rights were freely transferable, or as lawyers say alienable (transferability), value would be maximized. broad social consensus that some rights or "properties" -among them life, liberty and the pursuit of happiness -are inalienable, and thus cannot be measured on a scale of transferability. 2 Many Native cultural resources fall into this category of marketinalienability. 53 Only an imposter would sell a sweat lodge ceremony "experience" for $ 3 0 0 ;' actual spiritual leaders insist that sacred stories, images and ceremonies are not to be sold. 5 In fact it is precisely this inalienability and nonfungibility, this resistance to assimilation into a single world "market of ideas," that enables cultural resources to define a distinct cultural identity. 6 When songs or designs are sold -or stolen and repackaged -as commodities, they become decontextualized, their meaning drained, and their value to the Native culture eroded. 57 Tensions may arise, however, when cultural resources are not appropriated by outsiders, but voluntarily offered for sale by Native artisans or business people. The issue then becomes where to draw the line between secular individual resources and those that are sacred, and hence inalienable.
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The term "market-inalienability" is Radin's. See RADIN, supra note 50, at 18. 54. See May, supra note 39 at B I (reporting on the sham Cheyenne "shaman" Nathan Cagle).
55. One expert, testifying in a United Nations report, made the point in especially eloquent and relevant terms:
[A] song, for example, is not a "commodity," a "good," or a form of "property," but one of the manifestations of an ancient and continuing relationship between the people and their territory. Because it is an expression of a continuing relationship between the particular people and their territory, moreover, it is inconceivable that a song, or any other element of the people's collective identity, could be alienated permanently or completely.... [Indigenous peoples do not view their heritage in terms of property at all -that is, something which has an owner and is used for the purpose of extracting economic benefits -but in terms of community and individual responsibility .... For indigenous peoples, heritage is a bundle of relationships, rather than a bundle of economic rights. 56. See RADIN, supra note 50, at 165-69 (critiquing the notion of a laissez-faire marketplace promoting "free trade in ideas").
57. See Farley, supra note 6, at 10-11 (discussing designs of Australian Aborigines); Riley, supra note 5, at 175-79 (describing exploitation by German rock group of the sacred Song of Joy of the Ami, Talwan's largest indigenous tribe).
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This line can be hard to draw, as controversy over the dream catcher suggests. 58 Dream catchers are net or web-like structures that, in the traditions of many tribes, are to be hung above a baby's cradle. The net catches and traps nightmares, but allows good dreams to pass through. 59 For the Ojibwe (Anishinaabe), the dream catcher is a sacred item to be made in a series of ceremonial steps.' Now, however, much like Kokopelli, 6 " the dream catcher is being mass produced for sale as earrings, key chains and the like. 62 Because of this commodification, some Ojibwe feel the dream catcher has "lost a lot of meaning, even in our own tribe." 63 However, the owner of the tribe's gift shop sells dream catchers without compunction. "If people like and enjoy having Indian crafts, I feel great." 64 Where some tribal members see an opportunity both to make money and promote appreciation of tribal culture, others feel a hemorrhaging of cultural meaning. The former viewpoint has been characterized as realist; the latter as traditional. 65 Any scheme to protect cultural resources must accommodate both perspectives, negotiating the inherent tension between the two. The following survey of existing protections for cultural resources tells the story of a slow, and as yet incomplete, movement toward accommodation of the traditionalists' resistance to commodification.
III. Existing Protections for Cultural Resources: Problems and Potential
The evolution of American laws protecting cultural heritage resources reflects a series of responses to different interests and perceived threats. In the chronological survey that follows, it will become clear that, in recent years, these laws have become much more responsive to and protective of Native American concerns. ' Even so, more legal protection may be needed, particularly of intangible cultural resources a group may wish to designate as market-inalienable because those resources are sacred or central to communal identity. 67 
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heritage rather than relics of an extinct race shows a dramatic reorientation from the humble beginnings of cultural resource protection law.
A. The Antiquities Act of 1906
The late nineteenth century, with the end of the Indian wars and the expansion of the railroads, ushered in the Golden Age of pot hunting in the West. 68 A widespread concern that vandals and looters were depriving the public of valuable archaeological resources prompted Congress, on June 8, 1906, to pass the Antiquities Act. 69 In addition to authorizing the President to designate national monuments, 7° the Act establishes a permit system for "the gathering of objects of antiquity" on federal lands, 7 ' and establishes criminal penalties for persons who destroy or appropriate such objects from federal land without permission. 72 Permits are to be granted only to those "properly qualified" to excavate and collect antiquities, presumably persons affiliated with "recognized scientific or educational institutions" where the artifacts are to be deposited. 73 The goal is "to increas[e] the knowledge of such objects" and to provide for their "permanent preservation in public museums. 74 The Antiquities Act asserted ownership and control by the federal government of cultural resources located on federal land. In the name of a generalized national heritage, the Act aimed to exclude private plunderers and bring the resources into the public domain for educational and scholarly purposes. The original owners, whether individual Native Americans or tribes, were presumed to have vanished, consigned to the realm of "antiquity." 75 so, the Antiquities Act represents an important first step on the path to cultural resource protection.
B. The Archaeological Resources Protection Act of 1979
By the 1970s it had become clear that the Antiquities Act was toothless. Not only was its $500 fine woefully inadequate to deter looters given the potential profits to be made in the international art market, 76 the criminal provisions of the Act had been held void for vagueness by the Ninth Circuit Court of Appeals." Finding that archaeological resources continued to bleed into the hands of private plunderers, Congress in 1979 passed the Archaeological Resources Protection Act (ARPA). 7 "
Like the Antiquities Act, ARPA protects archeologists more than the cultures they study. Like its predecessor, ARPA asserts federal ownership and control of archaeological resources on "public lands" (including Indian lands); 79 resources excavated and removed pursuant to a permit "remain the property of the United States." ' 8 In issuing permits, federal land managers must make sure the applicant is "qualified" (i.e. a professional archeologist rather than a pothunting desert rat) and is "furthering archaeological knowledge in the public interest."" 1 The interests to be protected are those of the archaeologists and the public, not the tribes. 79. Id. § 470bb(3)-(4) (defining "public lands" and "Indian lands"). 80. Id. § 470cc(b)(3). "Archaeological resource" is defined broadly to include virtually any material evidence of human habitation or activity, provided the artifact is at least 100 years old. 83. Violators may be fined up to $10,000 and imprisoned for up to a year. If the value of the resources involved and the cost of restoration and repair exceeds the relatively paltry sum of $500, those penalties may increase to $20,000 and two years imprisonment. Subsequent Act is ARPA's requirement to provide notice to Indian tribes if the permitted activity may damage religious or cultural sites." Moreover, permits involving resources located on Indian lands may be granted only with the consent of the individual or tribe owning the land. 85 But title to the artifacts collected under ARPA permits remains with the United States; 86 ARPA contains no repatriation provision. The Act apparently did help spur some voluntary repatriations, however, foreshadowing and paving the way for NAGPRA. s7
C. The Native American Graves Protection and Repatriation Act of 1990
Building on the impetus of ARPA, and other legislation protecting Native American cultural heritage resources such as the American Indian Religious Freedom Act (1978),88 Congress passed NAGPRA in 1990.89 NAGPRA represents a dramatic shift in orientation toward Native American cultural heritage resources by recognizing Indian nations' property rights -and human rights -in Native remains and certain objects of cultural importance. 9 ' In contrast to the earlier archaeological acts, NAGPRA asserts Native American tribes and individuals, not the federal government, own Indian human remains and cultural items. 9 ' Procedurally, the Act requires institutions receiving federal funds to inventory their collections of human remains and, in consultation with tribes, determine the cultural affiliation of those remains and associated funerary convictions may carry fines of up to $100,000 and five years in prison. [Vol. 28 objects found with them. 92 Once cultural affiliation is determined, the process of repatriation -returning the remains or objects to their rightful owner(s) -must begin. 93 This explicit statutory recognition of Native American human and property rights "brings to an end the domination of Eurocentric assumptions concerning property rights and the disparate treatment of human remains. ' While a detailed discussion of NAGPRA 95 is beyond the scope of this article, it should be noted that the Act not only acknowledges Native American rights to cultural heritage resources but also that some of these rights may be inalienable. One of the categories of items subject to NAGPRA is "cultural patrimony," defined in the statute as an object having ongoing historical, traditional, or cultural importance central to the Native American group or culture itself, rather than property owned by an individual Native American, and which, therefore, cannot be alienated, appropriated, or conveyed by any individual regardless of whether or not the individual is a member of the Indian tribe or Native Hawaiian organization and such object shall have been considered inalienable by such native American group at the time the object was separated from such group.
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As will be discussed in Part IV, this acknowledgment of a communal right to certain resources central to Native American culture provides one legal toehold for constructing a protective scheme not predicated entirely on Western intellectual property's emphasis on individual creativity and ownership. Nearly as important as NAGPRA's ownership provision is its provision that the culturally affiliated tribe itself determines which resources are "sacred objects" and "cultural patrimony." 98 By requiring an ongoing dialogue between tribes and the museums and government agencies holding cultural objects, NAGPRA ensures that the culture of origin is not just a passive recipient of discrete objects, but a continual participant in defining the meaning of those objects.
Tribal determination of which resources are inalienable cultural patrimony may be crucial to a tribe's economic as well as spiritual well being. Designating too much of culture as "sacred" and thus inalienable would not only stifle commerce but could distort tribal cultures.' Whereas ARPA and NAGPRA restrict commerce in certain Native American artifacts," the Indian Arts and Crafts Act addresses the related problem of controlling tribal intellectual property for profit.
D. The Indian Arts and Crafts Act of 1990
The original Indian Arts and Crafts Act was passed in 1935 as part of President Roosevelt's "Indian New Deal."'O° The Act authorizes the Indian Arts and Crafts Board"° to undertake various activities designed "to promote the economic welfare of the Indian tribes and Indian individuals through the development of Indian arts and crafts and the expansion of the market for the products of Indian art and craftsmanship." 0 3 The amendments of 1990 extended and whose value is not fully materialized unless the property is available to the group as a whole."). [Vol. 28
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the scope of the Act by expanding the Board's enforcement powers,'°4 authorizing civil actions against merchants who misrepresent goods as "Indian,' ' 1 0 5 defining key terms of the Act such as "Indian, ' '1°" and granting the Board authority to assign "trademarks of genuineness and quality" to Indian products. '
07
On its face, IACA seems a straightforward law promoting economic welfare rather than protecting cultural heritage resources. The central idea is to protect market share, not tribal identity, through preventing the flooding of the market with fake products.1 08 To this extent, IACA is, as the Board itself once declared, simply an Indian "truth-in-advertising" law protecting consumers as well as Indian artisans."°9 However, a close reading of the legislative history of IACA leads at least one commentator to conclude the Act was nothing less than "an effort to save Indian culture itself."" 0 The economic and cultural aims converge in the Act's delegation to Native institutions and individuals the power to define what goods are authentic "Indian" products. 1 " In addition to the Board's power to certify the "genuineness and quality" of the work of individuals, tribes, or arts and crafts organizations, tribes play a key role in determining authenticity because the Act defines "Indian" as one who is either a member of a tribe or certified as an Indian artisan by a tribe." 2 Cultural authenticity, perhaps oddly, depends on political affiliation; a dream catcher made by an enrolled Ojibwe artist would be an "Indian product" under the Act," 3 while the dream catcher of IACA thus may be seen to create a kind of property right in "authentic" Indian identity."' By granting the right to define this identity/property and exclude others from it, IACA provides federally recognized tribes and members of those tribes important economic and cultural protection. As the example above suggests, however, this power may be asserted arbitrarily to exclude individuals who may be thoroughly steeped in a tribal tradition yet not meet the Act's political definition of "Indian." Such an outcome may be unwise from a social standpoint, and may even violate the Fifth Amendment as a deprivation of property (Indian identity) without due process of law." 5 At the very least, IACA's attempt to certify "genuineness" of artistic goods is problematic." 6 Thus it is not surprising that estimates of IACA's probable effectiveness have varied wildly. 7 Many commentators agree, however, that some legal protection regime sensitive to the unique nature of some Native cultural resources is necessary, because traditional intellectual property law does not adequately protect those resources." 8
E. Patent, Trademark, and Copyright Laws
As discussed above, NAGPRA and ARPA provide important protections for tangible items of cultural property, but do not reach intangible resources such as stories or ceremonies. The focus of IACA, similarly, is on concrete items, although in this case goods for sale." 9 But this is not to say intangible cultural certification, seeing the issue as individual autonomy. Hapiuk 116. 25 U.S.C. § 305a (2000) (authorizing the Board to assign "trademarks of genuineness and quality"); Hapiuk, supra note 109, at 1029-31 (by equating "genuineness" of the product with the "Indianness" of the producer, IACA "grossly oversimplifies the 'genuineness' issue.").
117. Compare Duboff, supra note 95, at 57 (dismissing IACA as a"paper tiger") with Guest, supra note 25, at 136-39 (advocating vigorous enforcement of IACA as the best means of protecting tribal intellectual property).
118. See, e.g., Riley, supra note 5, at 214-18. 119. Richard Guest argues that, since IACA does not define "Indian products," giving it only "the meaning given such term in regulations which may be promulgated by the Secretary of the Interior," 25 U.S.C. 305e(d)(2) (2000), and since no such regulations have been promulgated, it may be possible to convince a court that the term extends beyond the arts and crafts arena to include seeds, stories and other cultural property. Guest, supra note 25, at 136. But this would only protect the property owner from unfair competition from fakes; it would not help a [Vol. 28 https://digitalcommons.law.ou.edu/ailr/vol28/iss1/8 resources lack protection altogether. Like any other persons, Native Americans can and do use patent, trademark, and copyright laws to protect their intellectual property.' 20 Intellectual property law regulates the relationships between holders of rights in non-physical objects -designs, symbols, original expressions of ideas, etc. "[I]ntellectual property is not really property at all; the things that we call intellectual property are really rights to do certain things, to authorize others to do certain things, and to prevent others from doing certain things."' 2 ' The problem for Native Americans in asserting these rights is that often either the holder of the right or the property itself is not recognized by Western law. 22 The Western focus on the lone originator, the free agent, the creative genius 123 often conflicts with the more communal focus of native peoples, in which identity and rights derive from membership in clan, kinship and tribal networks.
12 4 Western intellectual property law works well in protecting Native creations it recognizes as valid, but, as the following brief survey shows, falls short when those creations fall outside the intellectual property paradigm of the individual seeking to exploit an idea for profit. 
Copyright
Copyright protection gives the author a kind of limited monopoly right to control and profit from the distribution of her work. Many of the most famous Native American works of art are protected by copyright -for example the best-selling novels of Louise Erdrich, 126 FISTFIGHT IN HEAVEN (1993) . American linguistic and literary resource base from exploitation by outsiders.
Copyright protection extends to "original works of authorship fixed in any tangible medium of expression," including written works, visual arts, film, music, and performance arts. 129 Much Native knowledge, because it is embodied in oral traditions developed collectively over generations, fails to meet all three of the central requirements of copyright law: originality, individual authorship, and embodiment in a tangible medium.' 30 The U.S. Supreme Court has stated that "[t]he sine qua non of copyright is originality.... Original, as the term is used in copyright, means only that the work was independently created by the author (as opposed to copied from other works), and that it possesses at least some minimal degree of creativity." 13 ' A traditional song or story, while each performance may be creative, is not original in the sense of being "independently created." Nor is it the product of an identifiable "author"; instead, the work is typically a communal, intergenerational collaboration. 3 ' Finally, since it exists solely as part of an oral tradition, the work has not been reduced to a "tangible medium" and thus cannot be copyrighted. traditional knowledge develops over centuries or even millennia, generally it will be impossible to establish any individual as the plant's originator or "breeder." Moreover, a patent may only be awarded a plant variety that is "new" -that is, has not been in public use in the United States for more than one year.' Since most traditional seeds and folk varieties have been in public use for a century or more, this novelty requirement will generally doom any attempt to protect their use by patent.' Like copyright law, patent law is based on the Western paradigm of the individual creative genius profiting through the public dissemination of her creation. As such, the law applies poorly to esoteric knowledgethe communal, cumulative knowledge embodied in oral traditions."'
Trademark
The function of the trademark is "to identify and distinguish [a person's] goods, including a unique product, from those manufactured or sold by others."' O Thus IACA, as we saw, authorizes its Board to create "trademarks of genuineness and quality" distinguishing Indian goods from cheap the written word in the Western legal system makes it difficult for that system to acknowledge, let alone protect, oral traditions, whether artistic or governmental. 134. Guest, supra note 25, at 122. imitations.' 4 ' As a means of protecting intangible cultural resources such as a tribe's name and image, trademark law is limited by its commercial basis and focus. In order to bring a trademark claim under the Lanham Act,' 42 a party must be a competitor in the market. 43 If the Cherokee tribe made sport utility vehicles, they could sue Jeep to enjoin the use of the tribe's name" and recover Jeep's profits and the tribe's damages for economic losses caused by that use.' 45 Barring such direct commercial competition, however, and the potential confusion of products' sources, trademark law does not give tribes or individuals standing to contest use of tribal names.'"
To be sure, trademark law can, in some instances, provide valuable protection for tribal symbols and even for the image of Indians in general.' 47 For instance, the Cow Creek Band of Umpqua Tribe of Indians in Oregon has asserted intellectual property rights in filing a lawsuit against the Indian Motorcycle Company."' As Tribal Chair Sue Shaffer said, "We wanted people, when they see the 'Indian' brand, to think about positive things like quality, durability and integrity."' 14 9 At least one enterprising native group has even used its tribal name, and trademarked it, to repackage stereotypes for sale as commodities such as "Savagely Yours" ' perfume. 149. Id.
See Wappo Tribal Enterprises Unlimited (n.d.) (on file with author) ("'Savagely Yours
Tm ' is one of the legal trademarks of Wappo Tribal Enterprises Unlimited... celebrating the Native American way of life."); cf. Guest, supra note 25, at 129 ("There is no question that Native American tribes can seek federal registration of their tribal names under the Lanham Act for goods and services they currently sell or contemplate selling in the future.").
While such protections and opportunities may cheer the "realist" groups seeking a fair share of the culture industry, they provide cold comfort to the traditionalists seeking to protect certain cultural resources from commercialization.' 5 ' Some degree of assimilation into the world market is both inevitable and, contrary to common perceptions, consistent with many traditional tribal cultures.' 5 2 The question is how to accomplish this economic participation while simultaneously retaining control over inalienable cultural resources. To that end, intellectual property laws, including IACA, as well as laws protecting tangible cultural resources, like ARPA and NAGPRA, may need to be supplemented by a protective scheme more attuned to tribal oral traditions and ceremonial wisdom. The following section surveys various potential sources of such legal protection in both tribal law and national legislation.
IV. Communal Rights to Intangible Cultural Resources: Sources and Prospects
It is a commonplace that Western law in general, and particularly the discourse of property rights, derives from an individualistic -and largely commercial -ideology.' 53 This law is not monolithic, however, as it increasingly acknowledges and incorporates Native American perspectives, nor is it altogether hostile to communal rights. After examining tribal intellectual property rights law, this section will discuss the validation in federal Indian law of communal rights to cultural resources as evidenced in NAGPRA and the Indian Child Welfare Act. 
A. Tribal Control of Intangible Cultural Resources
Tribal efforts to protect indigenous cultural resources from commercial exploitation, and from legitimate but culturally insensitive research, have been international in scope. 5 ' Control over such resources is a matter not only of property rights but of human rights. While the obligation of national governments to protect such rights should be clear,' 56 tribes in the United States can do much themselves toward that end. Professor James D. Nason has outlined ten issues tribal governments need to address to help ensure oversight and control of cultural resources, including establishing research permit procedures, specific agreements asserting tribal copyright in research data and findings, and tribal identification of culturally sensitive data and guidelines relating to its access. 57 Tribal definition and regulation of cultural resources is especially critical in the control of unauthorized alienation of items by tribal members. In many cases ownership of the resource (if any) may be unclear. 156. Draft Declaration, supra note 155, at pt. InI, art. 14 ("States shall take effective measures, whenever any right of indigenous peoples may be threatened, to ensure this right is protected.").
157 62 Tribal members, who best understand these relationships, must be the ones to define which resources may be individually owned and alienated, and which are inalienable.
Whether the issue is resolved by a flat ban on export, as the Chilkat Village ordinance mandated, 163 or a more protracted and nuanced proceeding of the kind contemplated by Nason, tribes must take this necessary first step before any external legal protection will be meaningful. As tribes concurrently undertake this process of defining and controlling communal resources, Nason suggests, a consensus may emerge on what type of federal legislation, if any, is needed to provide additional protection." 6 Such legislation would need to abandon the individualistic and commercial orientation of the Western legal tradition 65 and embrace communal rights.
B. Recognition of Communal Rights to Cultural Resources in Existing Federal Law
Some critics of Western law see little to suggest it can accommodate community-based rights, arguing that "the existing legal structure focuses almost entirely on the individual, and does not concede value inherent in groups per se."' 66 However, U.S. law is not as monolithic as such arguments would suggest. In fact, laws relating to Indian cultural preservation explicitly do recognize the value inherent in groups per se, particularly tribes. A brief survey of these laws, focusing on their recognition of communal rights, suggests that the possible legal recognition and protection of communal resources like stories and ceremonies has substantial legal precedent. 
The Indian Child Welfare Act
In response to abusive child welfare practices that resulted in the separation of huge numbers of Indian children from their families and tribes through state court adoption and foster care placements, Congress enacted the Indian Child Welfare Act of 1978 (ICWA).
6 7 ICWA seeks to ensure "the placement of such children in foster or adoptive homes which will reflect the unique values of Indian culture," in order to stem the flow of Indian children to non-Indian families.' 68 The Act grants exclusive tribal jurisdiction (and preferred concurrent jurisdiction) over the placement of Indian children domiciled on reservations, 169 and establishes a placement preference hierarchy in which extended family members get priority, followed by other members of the tribe, followed by other Indian families. 7 Disputes over placement and custody are resolved by the tribal agency or court.' 7 ' Having found "there is no resource that is more vital to the continued existence and integrity of Indian tribes than their children,"' 7 Congress in ICWA created a communal right in that "resource" held by the tribe. ICWA, in fact, curtails the individual freedom of the child's parents to contract for adoption with whomever they see fit, for the sake of the long-term survival of the community. 73 A culture largely embodied in oral traditions is potentially only one generation away from extinction. As one tribal leader testified in a hearing on the bill that would become ICWA, "[c]ulturally, the chances of Indian survival are significantly reduced if our children, the only real means for the transmission of the tribal heritage, are to be raised in non-Indian homes and denied exposure to the ways of their People."' ' 74 A kind of Endangered Cultures Act, ICWA explicitly creates a category of inalienable cultural resources: children. Viewing children in this way may pose 167. 25 U.S.C. § § 1901-1963 (2000 175 Ironically, though, it also establishes a legal precedent in federal law for granting and protecting the kind of communal rights that could prevent commodification by outsiders of inalienable resources like sacred songs, stories and ceremonies.
NAGPRA
The goal of NAGPRA, as discussed earlier,' 76 is to provide a legal mechanism for the repatriation of human remains and certain categories of tribal artifacts. The Act vests ownership of such items in the tribe on whose land they were found, or with whom the items are culturally affiliated.' Most pertinent to this discussion is NAGPRA's definition of "cultural patrimony" as property which, due to its central cultural importance, is owned by the group and not any individual. 7 8 Cultural patrimony is, by definition, "inalienable," so it cannot be conveyed by any individual, even a tribal member. 7 9 The determination of which property is inalienable cultural patrimony is made by the tribe. 80 Therefore ordinances such as the Chilkat Village' s, 18 restricting alienation of cultural patrimony by individuals, should be enforceable as a matter of federal as well as tribal law.
Like ICWA, NAGPRA recognizes "the unique values of Indian culture" and seeks to protect them by limiting individual rights of alienation in favor of communal rights of possession and use."' While these acts are of relatively recent vintage, their accommodation of Indian culture through acknowledging a group-rights model of ownership was really prefigured in federal Indian law in general. but with Indian Nations."4 The federal trust responsibility which has evolved from two centuries of interpretation of, and enactments under, the Indian Commerce Clause 1 85 also emphasizes the group rights of tribes. 1 86 For instance, much tribal land is held in trust for tribes by the federal government and cannot be alienated by the tribe or any member of it. 187 As the Court of Claims noted in 1893, " [t] he distinctive characteristic of [tribal] communal property is that every member of the community.., has a right of property in the lands as perfect as that of any other person; and his children after him will enjoy all that he enjoyed, not as heirs but as communal owners."' ' 88 Federal Indian law, then, recognizes group rights to property and other resources, particularly in the context of the cultural survival of Indian tribes, as seen with NAGPRA and ICWA. The plenary power of Congress under the Indian Commerce Clause gives it authority to deal with tribal groups. Thus it should also authorize Congress to protect group intellectual property rights of Indians as well. The question to be considered in the following section is whether Congress should do so.
Communal Rights in Federal Indian
V. Freezing Tradition: The Dangers of Protecting Culture Through Legal Rights
A number of commentators have touted group rights as the key to legal recognition of the cultural distinctiveness of indigenous peoples, as well as to legal protection of tribal cultural resources. 1 8 9 Riley, for example, has proposed an "Indian Copyright Act" that would be flexible enough to protect stories and songs in oral traditions, works with collective, cumulative authorship in intangible media." 9 Under this proposed Act, the strict definitions of "originality," "authorship" and "fixation" in current copyright law would not apply. Thus, ownership of the intangible property would remain with the tribe forever, inalienable by individual members.' 9 ' Disputes over what is "collective" and what is individual would be left to the tribes to settle, much like custody disputes under ICWA. 192 There is much to commend such proposals. As shown earlier, current laws protect tangible artifacts adequately but not intangible cultural resources. Moreover, as discussed in the previous section, a substantial legal basis exists in federal law for the recognition of rights in communal "property" such as stories and songs. Dangers lurk, however, in subjecting cultural resources to an intellectual property rights regime, even communal rights free from the Western individualistic and commercial biases. Property tends to become commodified, and to that extent drained of meaning. ' Rather than impose a uniform federal law that may, like IACA, prove ineffective and do more harm than good,' 94 the wisest course of action at this time is to encourage the tribes themselves to develop policies and procedures regarding access to cultural resources.195
A. Protection as Ossification: The Danger of Stifling Innovation
Imposing intellectual property protections -even protections under an innovative communal rights regime -on stories, songs, and ceremonies creates the danger of preserving a static "culture" at the expense of a living one. Native artists who wish to use tradition in innovative ways, to build on it and infuse it with other cultural influences, may be prevented or discouraged from doing so.' 96 Legal overprotection of cultural resources "may 'freeze' the culture in a historic moment, allowing us to think of indigenous people as romantic relics from a lost time, and to deny them a contemporary voice."' 97 While Native American cultures have always valued tradition, they have never been static; oral traditions, not being fixed in writing, continually evolve through innovative
B. Commodification of Cultural Resources
A related reason for caution in pursuing such resource protection legislation may be found in the tendency of legal rights to become propertized, then commodified. The damage this can do, while difficult to quantify, may be pernicious nonetheless. Both ICWA and IACA illustrate this process, which underlies some of the problems those statutes pose."
We saw that IACA, by privileging "genuineness" and linking it to a particular definition of "Indian," creates what some commentators see as a property interest in being Indian.°7 If Indianness is to be protected by intellectual property law, it must be identifiable and fixed, so that it can be "owned" by the holder. 0 8 Separated from both the individual subject and any specific tribal meaning, "Indianness" becomes an external object with a life and value of its own -in short, a commodity. Thus identity can be licensed and marketedrecall "Savagely Yours" ' perfume -producing revenue but diluting or distorting meaning.
Similarly, ICWA defines Indian children as a cultural "resource," 2 " and creates a kind of communal property right in that resource. 2 " 0 To the extent that such a characterization becomes more than a mere figure of speech, children have become means to an end -cultural survival -rather than ends in themselves, tools or instruments rather than humans. Margaret Radin has presented a powerful argument that such rhetoric can and does, over time, influence the way we conceptualize the world, and ultimately act in the world. 2 1 ' If this is so, figuring children and Indianness as properties should be worrisome. Perhaps cultural survival is such a paramount concern that the dangers of commodification of children and identity are worth risking. This, too, is for the peoples themselves to decide; the purpose here is merely to articulate the risk.
VI. Conclusion
Appropriation and misuse of intangible cultural resources is a real problem for indigenous communities. Due to the nature of oral traditions, intellectual property laws based on Western law's traditional concern with individual rights and profit orientation fail to protect many Native works. Cultural resource laws such as NAGPRA and ICWA acknowledge communal rights for tribal peoples, but their focus on tangible resources (artifacts and children, respectively) leaves stories, songs and ceremonies unprotected. Lawyers and legal scholars, quite naturally, have sought the solution to this problem in more and better laws. It is tempting to employ intellectual property law, progressively reconfigured to accommodate the communal nature of oral traditions and communities, to fill this gap. This article argues, however, that the dangers of propertizing such cultural resources make such a strategy unwise. Employing intellectual property law to prevent appropriation and commodification by outsiders could, ironically, end up freezing cultures into static commodities. This paradox requires confronting the limits of what law can accomplish. Preserving meaning -as opposed to objects -sometimes lies beyond those limits.
Protection of cultural property is, of course, essential. 212 But not all elements of a culture can be protected as property. When the cultural resource is intangible, evolving, growing like a living oral tradition and culture, its meaning must not be fixed and confined by some reified notion of "genuineness," nor reduced to a static commodity. Its protection should be in the hands of the group that produced it and understands it. 213 This protection will probably consist not in locking songs and stories in the strongbox of "genuine tradition," but in their creative application of core cultural insights to solving the problems presented by evolving historical contexts. 213. See Harjo, supra note 17, at A5 (advocating that Native peoples "avoid adopting the term intellectual property and its mechanisms altogether," and instead inventory and declare paramount rights to inalienable cultural resources, and undertake treaties with the federal government and other tribes for protection of those resources); Nason, supra note 36, at 262 (proposing ten steps tribal governments can take to assert control over intangible cultural resources).
